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United States Court of Appeals for the 
District of Columbia 


1 United States of America, ss : 

The President of the United States, 

To the Honorable John McMahon, Judge of the Police 
Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States, Plaintiff, 
and Jack H. Persham, Defendant, a manifest error hath 
happened, to the great damage of the said Defendant as by 
his complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy jus¬ 
tice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to 
the United States Court of Appeals for the District of Co¬ 
lumbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what 
of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 27th day of July, in the 
year of our Lord one thousand nine hundred and thirty- 
eight. 

JOSEPH W. STEWART 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia. 

Allowed by D. Lawrence Groner, 

Chief Justice of the United States Court 
of Appeals for the District of Columbia. 
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2 In the Police Court of the District of Columbia 


District of Columbia, ss : 

August Term, A. D. 1937 

Leslie C. Garnett, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by David A. Hart, Es¬ 
quire, one of his assistants, comes here into Court, at the 
District aforesaid, on the 4th day of August, in the year of 
our Lord one thousand nine hundred and thirty-seven, in 
this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath of 
one Reynold Bartmess that one Jack H. Persham late of 
the District aforesaid, on the 29th day of May in the year 
of our Lord one thousand nine hundred and thirty-seven 
with force and arms, at the District aforesaid, and within 
the jurisdiction of this Court, and in a certain public park 
of the United States known as Monument Grounds, did then 
and there unlawfully operate a certain motor vehicle, to 
wit, an automobile, recklessly, that is to say at a greater 
rate of speed than was reasonable and proper, having re¬ 
gard to the width of said highway, the use thereof and the 
tra/ic thereon, in such manner as to endanger life and prop¬ 
erty. against the form of the statute in such case made and 
provided, and against the peace and Government of the 
United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Jack H. Persham in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

LESLIE C. GARNETT 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

By (Signed) DAVID A. HART 
His said Assistant. 
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Personally appeared Reynold Bartmess before me this 
4th day of August, A. D. 1937 and being duly sworn ac¬ 
cording to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

DAVID A. HART 
Assistant Attorney of the 
United States in and for the 
District of Columbia. 

PP 

McMahon, Judge 

No. 388432 

United States 
vs. 

Jack H. Persham 
Atty. Louis Lebowitz 
Violation U. S. Park Regulation 
Reckless Driving 

Witnesses: 

Reynold Bartmess, PP (not officer) 

Margaret Thompson, 1107 N St. N. W. 

Barnard E. Young, 3700 Mass. Ave. NW 
Robert E. Carter, 1251 G St. SE 
Mildred Capon, 610 Eye St. NW 
W. D. Sparks, TD 

Aug 5 - 1937 Plea Not Guilty Jury Trial Demanded 
Nat. Surety Co. E.W. B300 Cont Assignment CHD 
Oct 12 1937—Cont Reassign Req. of Govt. CHD 3/5 
EMC 

Nov 9 1937 Contd. for reassignment—Request Defense 
GC WJC 

Nov 23 1937 Contd. for reassignment—Not reached GC 
WJC 

Dec 20 1937 Cont 1/4/38 Req. Def. JRB HN 

Jan 4 1938—On Trial 

Jan 5 1938—Trial Resumed 

Jan. 6 1938—Verdict Guilty (Cont 1/13/38—Sentence 
Mr. Goldstein RG JPMcM 
Jan 10/38—Motion for New Trial filed RG 
Jan 13 1938—Cont 1/20/38 RG JPMcM 


3 Noted 
N. S. 
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Jan 20 1938—Cont 1/27/38 RG JPMcM 
Jan 27 193S—Cont 2/3/38 RG JPMcM 
Feb 3 1938—Cont 2/10/38 RG JPMcM 
Feb 10 1938—Cont 2/15/38 3 o’clock RG JPMcM 
Feb 15 1938—Court holding both U. S* & D. C. Court un¬ 
able to dispose of motion Cont 2/22/38 for hearing RG 
JPMcM 

Feb 22 1938—Cont 3/3/38—3 P. M. RG JPMcM 
Mar 3 1938—Cont 3/5/38 RG JPMcM 
Mar 5 1938—Cont 3/10/38 RG JPMcM 
Mar 10 1938—Taken under advisement (Motion) Cont 
3/26/38 RG JPMcM 

Mar 26 1938—Cont 4/2/38 RG JPMcM 
Apr 2 1938—Cont 4/6/38 RG 
Apr 6 1938—Cont 4/19/38—1-30 RG JPMcM 
Apr 19 1938 Motion for new Trial overruled. Excep¬ 
tions noted Judgment Guilty $75 or 30 Days Notice 
given of intention of applying to Court of Appeals for a 
Writ of Error. Apped Bond 100. RG JPMcM 
4-19-38 National Surety Co. Surety on Appeal 
April 25, 1938—Bill of Exceptions submitted 5/6 
May 6,1938 Time for signing Bill of Exceptions extended 
to May 18, 1938 1st Continuance 

May 18, 1938—Time for signing Bill of Exceptions ex¬ 
tended to May 31,1938 2nd Continuance 
May 20,1938 Bill of Exceptions settled sealed signed and 
filed WN 

July 27, 1938—Writ of Error received from Court of 
Appeals 

July 30, 1938—Designation of Record filed 
August 2, 1938—Assignment of errors filed 
August 12, 1938—Copy of record and proceedings in the 
case together with Writ of Error transmitted to Court of 
Appeals in obedience to said Writ 
Filed Aug 5 1937 
Clerk of Police Court, D. C. 
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4 In the Police Court of the District of 

Columbia 

U. S. No. 388,432 

United States 
vs. 

Jack C- Persham, Defendant 
Bill of Exceptions 

Be it remembered, that at the trial of this case before Mr. 
Justice McMahon and a jury, duly impaneled and sworn 
to try the issues herein, which trial began on January 4, 
1938, and thereafter was further proceeded with. 

The Assistant United States Attorney on behalf of the 
government and in his opening address to the jury read 
the information filed herein in which the defendant was 
charged with operating a motor vehicle recklessly “in a 
certain public park of the United States known as the Mon¬ 
ument Grounds.” And stated further in his opening argu¬ 
ment that the Government would introduce evidence tend¬ 
ing to show that said violation occurred at the intersection 
of Fifteenth Street and Constitution Avenue, Northwest, 
in the District of Columbia; that following said opening 
statement, defendant, by and through his counsel, made a 
motion for a directed verdict on the ground that said in¬ 
tersection was not a part of the Monument Grounds, and 
that further, said intersection was well known to be under 
the jurisdiction of the Commissioners of the District of 
Columbia and that, therefore, said information should have 
been brought by the Corporation Counsel of the District 
of Columbia and in the District of Columbia Branch of said 
Police Court; that the Court overruled said motion to 
which an exception was granted defendant and notice of 
intention given to apply to the United States Court of Ap¬ 
peals for the District of Columbia for a writ of error. 

5 That thereafter, the Government called as a wit¬ 
ness Reynold Bartmes, who being first duly sworn 

testified in substance as follows: That he was a United 
States Park Policeman, and that on May 29, 1937, at about 
10:00 p. m. he left the Northwest corner of the intersection 
of Fifteenth Street and Constitution Avenue intending to 
direct traffic at the center of such intersection; said inter- 
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section is controlled bv traffic lights which were in opera¬ 
tion at the time; that he was in a safety zone in the center 
of Constitution Avenue and on a line with the west curb 
of Fifteenth Street; that he turned toward the center of 
said intersection and walked with a green light in the same 
direction that the defendant was driving his automobile; 
that he was struck by an automobile while his back was 
toward said automobile, and being injured thereby was re¬ 
moved to Emergency Hospital. The Police Officer did not 
blow his whistle on entering the intersection or before 
being struck by the defendant’s automobile. That on cross- 
eacmination the witness was asked whether the aforemen¬ 
tioned intersection was “in a certain public park of the 
United States known as the Monument Grounds”, to which 
he replied that he did not know. 

Thereupon, Andrew J. Temple, a member of the Met¬ 
ropolitan Police Force of the District of Columbia, was 
called on behalf of the Government and testified that he 
made certain measurements of the intersection of Fifteenth 
Street and Constitution Avenue, Northwest, and which 
measurements were introduced in evidence without objec¬ 
tion. That on cross-examination the witness was asked 
whether the aforementioned intersection was “in a certain 
public park of the United States known as the Monument 
Grounds”, to which he replied that he did not know. 

Thereupon, Milton Thompson was called on behalf of the 
Government and testified in substance as follows: That he 
was driving his automobile in an easterly direction on 
Constitution Avenue, and that he was partially in 
6 the second lane to the right of the center line of said 
Constitution Avenue; that he had intended to make 
a left turn when he noticed the defendant’s automobile in 
the rear and to the left of the witness ’ automobile; it being 
dark at the intersection, the witness testified that he be¬ 
lieved that the defendant would be unable to see the police¬ 
man who had his back to their automobiles; whereupon the 
witness changed his mind and swerved to the right. The 
Police Officer did not blow his winstle on entering the in¬ 
tersection or before being struck by the defendant’s auto¬ 
mobile. That on cross-examination the witness was asked 
whether the aforementioned intersection was “in a certain 
public park of the United States known as the Monument 
Grounds”, to which he replied that he did not know. 
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Thereupon, Bernard D. Young, a witness on behalf of the 
Government, testified that he was driving his automobile 
in a westerly direction on Constitution Avenue at the time 
of the said violation; that he observed the automobile of 
the witness, Thompson, attempting to make a left turn from 
the second lane of the center line of Constitution Avenue 
north into Fifteenth Street; that said attempted turn 
forced the defendant to swerve slightly to the left to avert 
a collision, and that his attention was diverted by the near 
accident between the two said automobiles; and that almost 
immediately the defendant’s automobile struck the Police 
Officer, who was walking toward the center of the intersec¬ 
tion with his back to the defendant’s car; that the Police¬ 
man did not blow his whistle or signal his entrance into the 
intersection by any other means. That on cross-examina¬ 
tion the witness was asked whether the aforementioned in¬ 
tersection was “in a certain public park of the United 
States known as the Monument Grounds”, to which he re¬ 
plied that he did not know. 

Thereupon, John W. Carter, a witness on behalf of the 
Government, testified that he did not see any of the events 
leading up to the accident, and testified as to the 
7 position of the automobile after said accident. Said 
witness did not hear the Police Officer signal in any 
way his entrance of the intersection. That on cross-exam¬ 
ination the witness was asked whether the aforementioned 
intersection was “in a certain public park of the United 
States known as the Monument Grounds”, to which he re¬ 
plied that he did not know. 

Thereupon, the Government rested its case and the de¬ 
fendant moved for a directed verdict on the ground that 
there was no evidence whatever introduced by the Govern¬ 
ment tending to show that said alleged violation occurred 
“in a certain public park of the United States known as the 
Monument Grounds”, and that, therefore, the United 
States Branch of the Police Court for the District of Co¬ 
lumbia had no jurisdiction over said offense, and further 
that said offense was being prosecuted by the United 
States Attorney for the District of Columbia and not by 
the Corporation Counsel for the District of Columbia as 
required by law. The Court overruled said motion for a 
directed verdict, to which an exception was duly taken and 
notice of intention given by the defendant to apply to the 
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United States Court of Appeals for the District of Colum¬ 
bia for a writ of error. 

Thereupon, Walter Pincus, a witness on behalf of the 
defendant, testified that he was a duly licensed surveyor, 
employed by the District of Columbia in the Office of the 
Surveyor; that he was well acquainted with the official 
records, plats, and maps of said office; that he was familiar 
with the boundary lines of the United States Monument 
Grounds and the intersection of 15th Street and Constitu¬ 
tion Avenue involved in the trial of this defendant. The 
Court at this point ruled that said witness was not qualified 
to testifv as to whether or not the said intersection of 
Fifteenth Street and Constitution Avenue was “in a cer¬ 
tain public park of the United States known as the Monu¬ 
ment Grounds” or a part of the land of the District 
8 of Columbia, and refused to permit said witness to 
testify further as to his knowledge of said boundary 
lines. That the defendant was allowed an exception to the 
said ruling, and notice of intention to apply for a writ of 
error was duly given by the defendant. 

Thereupon, Joseph Elbert, Assistant Engineer, was 
called as a witness in behalf of the defendant and testified 
in substance as follows: That he is employed by the District 
of Columbia in the Highways Department as Assistant En¬ 
gineer, and has been so employed for many years, and is 
well acquainted with the official records of the District of 
Columbia pertaining to the jurisdiction of said intersection 
of Constitution Avenue and Fifteenth Street, Northwest; 
that said witness produced an official map of the records of 
the District of Columbia and testified therefrom to the 
effect that the road maintenance of said intersection was 
under control of the Commissioners of the District of Co¬ 
lumbia, that the jurisdiction of the District of Columbia as 
to road maintenance extended along the south curb of Con¬ 
stitution Avenue to the west curb of Fifteenth Street, 
thence north along the west curb of Fifteenth Street; that 
on the south side of said curb line the road maintenance is 
cared for by the United States Government and not by the 
District of Columbia; that the entire intersection of 
Fifteenth Street and Constitution Avenue, as to road main¬ 
tenance, is under the control of the Board of Commission¬ 
ers of the District of Columbia. 
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Thereupon, the defendant, Jack H. Persham, was called 
as a witness on his own behalf, and who testified that he 
was operating his automobile at the time and place in ques¬ 
tion, and that he was proceeding east on Constitution Av¬ 
enue at its intersection with Fifteenth Street, Northwest; 
and that upon his approach of the intersection the lights 
having turned green for his direction of travel, the auto¬ 
mobile in the lane to his right started to make a left 
9 turn in front of the defendant’s automobile, without 
signaling said turn; that, in an effort to avert a 
collision, the defendant swerved slightly to the left 
and applied his brakes; that he did not see the Police Officer 
walking in the intersection, and that although he was 
driving in a careful and prudent manner and at a reason¬ 
able rate of speed, he did not see the Police Officer in the 
intersection until the collision. Following the collision with 
the said Police officer, he assisted said Police Officer and 
went to the hospital thereafter; that he was well acquainted 
with said intersection; he passed there practically every 
evening on his way home from his place of employment; 
and that it was the first time he had ever known of a Police 
Officer being at that intersection at such time of night. 

Thereupon, the defendant introduced in evidence a copy 
of the Traffic and Motor Vehicle Regulations for the Dis¬ 
trict of Columbia, which were in effect on said date of Jan¬ 
uary 4, 1938, which said Traffic and Motor Vehicle Regula¬ 
tions were admitted in evidence without objection by the 
Government; that such portion of said regulations as is 
material hereto follows: 

“Article 1, Section 1., Subsection (y), entitled Congested 
Districts, “Congested District” defined as follows: Zone 
2, which includes the area, outside of Zone 1, * * * the east 
curb of Sixth Street from D Street to Constitution Avenue; 
the south curb of Constitution Avenue from Sixth to 
Fifteenth Streets; the west curb of Fifteenth Street from 
Constitution to New York Avenues; * * *” 

Thereupon the defence rested its case, and the Govern¬ 
ment also having rested its case, the defendant renewed his 
motion for a directed verdict on all the evidence introduced 
at the trial on the ground that all the evidence in the case 
tended to show that said alleged violation of defendant oc¬ 
curred at an intersection under the jurisdiction of the 



10 JACK H. PERSHAM VS. UNITED STATES. 

Board of Commissioners of the District of Columbia, and 
that such violation, if any, should be prosecuted in the Dis¬ 
trict of Columbia Branch of the Police Court and by the 
Corporation Counsel for the said District; that the 

10 burden of proof was on the prosecution to prove the 
jurisdictional allegation that the offense was com¬ 
mitted “in a certain public park of the United States known 
as the Monument Grounds”; that the only testimony intro¬ 
duced tended to show that said intersection was under the 
jurisdiction of the Board of Commissioners of the District 
of Columbia and not of the United States. Said motion was 
overruled and exception noted by defendant and notice of 
intention given to apply to United States Court of Appeals 
for the District of Columbia for a writ of error. 

The Court instructed the jury regarding the offense of 
reckless driving, and thereupon the defendant requested a 
further instruction that in the event the jury found that the 
alleged offense occurred in that portion of the District of 
Columbia under the jurisdiction of the Board of Commis¬ 
sioners for the District of Columbia, that then their verdict 
should be “not guiltv.” The Court refused to so instruct 
the jury, but on the contrary stated to the jury that if they 
found that the said collision occurred at the intersection of 
Fifteenth Street and Constitution Avenue in the District 
of Columbia and if they found that the evidence justified a 
verdict of “guilty”, then it was not for them to decide 
whether or not said intersection was a part of “a certain 
public park of the United States known as the Monument 
Grounds.” To said ruling and instruction, the defendant 
duly noted an exception and also gave notice of his in¬ 
tention to apply to the United States Court of Appeals for 
a writ of error. 

Thereupon, the case was given to the jury and it returned 
its verdict, finding the defendant “guilty” as charged. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
defendant. 

11 And thereupon, and as all of said exceptions were 
duly noted and allowed as aforesaid before the jury 

retired to consider of its verdict, and because the matters 
and things hereinbefore recited are not. matters of record, 
in order to make the same a part of the record herein, 
which is hereby ordered so that the defendant may have his 
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case reviewed on appeal, the defendant, by his attorney, 
moves the Court to sign and seal this, his bill of exceptions, 
to have the same force and effect as if each and every one 
of said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and, thereupon, the 
defendant tenders this, his bill of exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 20th day of May, 1938. 

(signed) JOHN P. McMAHON 
(Seal) Judge 

Approved: 

(Signed) LOUIS LEBOWITZ 

Attorney for Defendant 


Asst. U. S. Attorney 


12 In the Police Court of the District of 

Columbia 
U. S. No. 388,432 

United States 
vs. 

Jack H. Persham Defendant 
Assignment of Errors 

Now comes the defendant and makes the following as¬ 
signments of error in the above-entitled cause: 

1 . 

The Court erred in refusing to permit the jury to pass 
upon the question as to whether the offense alleged in the 

( information was committed in that portion of the District 
of Columbia under the jurisdiction of the Board of Com¬ 
missioners of the District of Columbia. 


The Court erred in not granting defendant’s motion for 
a directed verdict at the close of the opening address to the 
jury by the Assistant United States Attorney. 
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3. 

The Court erred in not granting defendant’s motion for 
a directed verdict, because no evidence was introduced by 
the Government to show that the alleged offense was com¬ 
mitted “in a certain public park of the United States known 
as Monument Grounds.” 

4. 

The Court erred in not granting defendant’s motion for 
a directed verdict at the close of defendant’s case, because 
the only evidence introduced proved that the alleged 
offense was committed on property under the jurisdiction 
of the Board of Commissioners of the District of Columbia 
rather than “in a certain public park of the United States 
known as Monument Grounds.” 

13 5. 

The Court erred in not granting defendant’s motion for 
a directed verdict, because the proof of venue was at vari¬ 
ance with the venue alleged in the information. 

6 . 

The Court erred in ruling that the Board of Commission¬ 
ers of the District of Columbia exceeded its authority as to 
the intersection of Fifteenth Street and Constitution Av¬ 
enue, N. W., the admitted scene of the alleged offense, by 
taking jurisdiction of the regulation of traffic at said inter¬ 
section as more particularly set out in the Motor Vehicle 
Regulations for the District of Columbia, Article 1, Sec¬ 
tion 1., Subsection (y). 

7. 

The Court erred in ruling that the information was prop¬ 
erly brought by the United States rather than by the Dis¬ 
trict of Columbia. 

8 . 

The Court erred in holding that the alleged offense was 
properly prosecuted by the United States Attorney in and 
for the District of Columbia, rather than by the Corpora¬ 
tion Counsel for the District of Columbia. 
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9. 

Other errors apparent of record. 

LOUIS LEBOWITZ 
Attorney for Defendant 

Louis Lebowitz 
Attorney for Defendant 
917 - 15th Street, N. W. 

Washington, D. C. 

Endorsed on back: Filed Aug 2 10:50 AM ’38 W F 
Bramhall Clerk of Police Court Washington, D. C. 

14 In the Police Court of the District of 

Columbia 

U. 'S. 388-432 
United States 
vs. 

Jack H. Persham 
Designation of Record 

Now comes Jack H. Persham, plaintiff in error in the 
above-entitled cause, and designates the parts of the record 
which he desires to have included in the transcript; said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. The information 

2. The plea 

3. The verdict 

4. The judgment 

5. The notation of intention to apply for Writ of Error 
and bond being filed. 

6. Bill of Exceptions 

7. Assignment of Errors 

8. Copy of this designation of record 

LOUIS LEBOWITZ 
Attorney for Plaintiff in Error 

Louis Lebowitz 

917 - 15th Street, N. W. 

Washington, D. C. 

Dated July 30, 1938 

Service of copy of designation of record was had by mail¬ 
ing same to United States Attorney this 29th day of July, 
1938. 


LOUIS LEBOWITZ 
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15 No. 388432 

In the Police Court of the District of Columbia 
August Term, 1937 

United States 
vs. 

Jack H. Persham 

Information for 
Violation U. S. Park Regulation 
Reckless Driving 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

August 5, 1937—Information filed—Plea Not Guilty— 

Jury Trial Demanded Bond set at $300 
—National Surety Co—Surety 
January 4, 1938—On Trial 
January 5, 1938—Trial Resumed 

January 6, 1938—Verdict Guilty—Continued 1/13/38 for 

sentence 

January 10, 1938—Motion for New Trial filed 
April 19, 1938—Motion for New Trial overruled—Ex¬ 
ceptions noted 
Judgment Guilty 

Sentence: To pay a fine of $75.00 and, 
in default, to be committed to the Wash¬ 
ington Asylum & Jail for the term of 
30 days — Exceptions noted — Notice 
given of intention of applying to Court 
of Appeals for a Writ of Error 
Appeal Bond set at $100—National 
Surety Co.—Surety 

April 25, 1938—Bill of Exceptions submitted 

May 6, 1938—Time for signing Bill of Exceptions 

extended to May 18, 1938 (1st Contin¬ 
uance) 
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May 18, 1938—Time for signing Bill of Exceptions 

extended to May 31, 1938 (2nd Contin¬ 
uance) 

May 20, 1938—Bill of Exceptions settled, sealed, 

signed and filed 

July 27, 1938—Writ of Error received from Court of 

Appeals 

July 30, 1938—Designation of Record filed 

August 2, 1938—Assignment of Errors filed 

August 12, 1938—Copy of record and proceedings in this 

case together with Writ of Error trans¬ 
mitted to the Court of Appeals in obe¬ 
dience to said Writ 

16 In the Police Court of the District of Columbia 


United States of America, 

District of Columbia, ss : 

I, Walter F. Bramhall Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 13 inclusive, to be true copies of 
originals in cause No. 38S432 wherein the United States is 
plaintiff and Jack H. Persham defendant, as the same re¬ 
main upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 12th day August, A. D. 1938 

WALTER F BRAMHALL 

(Seal) Clerk Police Court , Dist. of 

Columbia. 

17 In the Police Court of the District of Columbia 
No. 388432 United States Plaintiff vs. Jack H. Per¬ 
sham Defendant Vio. U. S. Park Regulations Reck¬ 
less Driving 

Endorsed on Cover: No. 7227. Persham, Plaintiff in 
error, v. United States. United States Court of Appeals 
for the District of Columbia Filed Aug 12 1938 Joseph 
W. Stewart, Clerk. 
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Statement of the Case. 


Plaintiff in Error, Jack H. Persham, was charged 
by Information issued in the Police Court of the 
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District of Columbia, bolding a United States Branch 
thereof, that on the 29th day of May, 1937, in the Dis¬ 
trict of Columbia, “and in a certain public park of 
the United States known as Monument Grounds, did 
then and there operate a certain motor vehicle, to-wit, 
an automobile, recklessly, that is to say at a greater 
rate of speed than was reasonable and proper, having 
due regard to the width of said highway, the use 
thereof and the traffic thereon, in such manner as to 
endanger life and property, against the form of the 
statute in such case, made and provided, and against 
the peace and Government of the United States of 
America.” 

Said information was prosecuted by an Assistant 
to the United States Attorney in and for the District 
of Columbia, and in the United States Branch of said 
Police Court, and from a verdict of “guilty”, the 
plaintiff in error duly noted an exception and gave 
notice to the Court of his intention to apply to this 
Court for a Writ of Error. The same was allowed by 
this Honorable Court, on, to-wit, the 27th day of 
July, 1938. It is believed that there is no dispute 
as to the facts involved upon the questions raised 
upon this appeal. Bill of Exceptions, (rec. pp. 5 to 
11 .) 

The questions involved upon this appeal are set 
forth in the Assignment of Errors (rec. pp. 11 and 
12, numbered 1 to 8, inch), none of which errors have 
been abandoned by the plaintiff in error. 
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Argument. 

Assignment No. 1. 

The Court erred in refusing to permit the jury to 
pass upon the question as to whether the offense al¬ 
leged in the information was committed in that portion 
of the District of Columbia under the jurisdiction of 
the Board of Commissioners of the District of Colum¬ 
bia. (rec. p. 11.) 


In regard to the first Assignment of Error (rec. 
p. 11) the Court’s attention is respectfully called to 
the Bill of Exceptions (rec. p. 10) in which the follow¬ 
ing occurred: 

“The defendant requested a further instruction 
that in the event the jury found that the alleged 
offense occurred in that portion of the District 
of Columbia under the jurisdiction of the Board 
of Commissioners for the District of Columbia, 
that then their verdict should be ‘not guilty.’ 
The Court refused to so instruct the jury, but on 
the contrary stated to the jury that if they found 
that the said collision occurred at the intersection 
of Fifteenth Street and Constitution Avenue in 
the District of Columbia and if they found that 
the evidence justified a verdict of ‘guilty’ then it 
was not for them to decide whether or not said 
intersection was a part of ‘a certain public park 
of the United States known as the Monument 
Grounds.’ ” 


The refusal of the Trial Judge to permit the jury 
to pass upon the question of jurisdiction is contrary to 
law. The Supreme Court in a case involving a matter 
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of territorial jurisdiction similar to the instant case, 
stated as follows: 

“We have not referred to this boundary of New 
York for the purpose of determining it, or even 
expressing an opinion upon it, but for the pur¬ 
pose of saying that the boundary of a State, when 
a material fact in the determination of the extent 
of the jurisdiction of a court, is not a simple ques¬ 
tion of law. The description of a boundary may 
be a matter of construction, which belongs to the 
Court; but the application of the evidence in the 
ascertainment of it, as thus described and inter¬ 
preted, with a view to its location and settlement, 
belongs to the jury. All the testimony bearing 
upon this question, whether of maps, surveys, 
practical location, and the like, should be submit¬ 
ted to them under proper instructions to find the 
fact." (Italics supplied.) 

United States v. Jackalow, 1 Black 4S4, 17 L. 
Ed. 225. 

A crime was committed in the State of New York 
and the jurisdiction of the Trial Court was ques¬ 
tioned. The point was raised as to whether or not 
the crime was committed on a state highway within 
the metes and bounds of West Point Military Reser¬ 
vation. The Court, in its decision, stated as follows: 

“Where there is a dispute as to the place 
where the crime was committed, a question of fact 
may be presented upon which the jury must pass.” 
(Italics supplied.) 

People v. Hillman, 24C N. Y. 407, 159 NE 402. 

The Court's refusal to permit the witness Walter 
Pineus (ree. p. S), an employee in the Office of the 
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Surveyor of the District of Columbia, to testify for 
the defense regarding the street intersection involved, 
was clearly contrary to the statutes establishing the 
office of said Surveyor. Title 25, Chapter 16, Section 
433, provides, in part, as follows: 

“The office of the Surveyor of the District of 
Columbia shall be the legal office of the record 
of plats and subdivisions of all private property 
in the District of Columbia and all property be¬ 
longing to the District of Columbia.’’ (Italics sup¬ 
plied.) 


Assignment Xo. 2. 

The Court erred in not granting defendant’s motion 
for a directed verdict at the close of the opening ad¬ 
dress to the jury by the Assistant United States At¬ 
torney. (rec. p. 11.) 

In his opening address, (rec. p. 5) the Assistant 
United States Attorney read the information but 
failed to state that the Government intended to show 
that the said intersection of Fifteenth Street and Con¬ 
stitution Avenue, X. W., in the District of Columbia, 
was “in a certain public park of the United States 
known as the Monument Grounds.” After the motion 
for a directed verdict at the close of the said opening 
address, the prosecutor had a full opportunity to cor¬ 
rect any ambiguity, error, or ommission in his state¬ 
ment. Certainly, failure to prove the venue would 
prevent a conviction and require an acquittal, and it 
was the duty of the Court, if not upon its own motion, 
certainly upon the motion of the defendant’s counsel, 
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to close the case hy directing a verdict 
ant. 


for the dei’end- 


rnited States v. Dietrich, 12(> F. G7(>. 


Assign m kxts 


3 and 5. 


The Court erred in not (jrantinp defendant's motion 
for a directed verdict, because no evidence was intro¬ 
duced bij the Coverntnent to show that the alleged of¬ 
fense teas com miffed "in a certain public park of the 
Cnited Slates known as Monument (1 rounds." (roc. 

p. l-M 

The Court erred in not' granting defendant's mo¬ 
tion for a directed verdict, because the proof of venue 
was at variance with the venue alteped in the informa¬ 
tion. (rec. ]). 12.) 

The Gth Amendment to the Constitution states: “In 
all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime 
shall have been committed, which district shall have 
been previously ascertained by law. * * ' 

That part of the amendment pertaining to the in¬ 
stant suit has been interpreted by many decisions in 
the State and Federal Courts and it has been univer¬ 
sally held that the venue of a crime is as material as 
anv other allegation in the information or indictment 
and the burden of proof rests upon the prosecution. 
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“The burden is then on tiie prosecution to 
prove the jurisdictional allegation as to the place 
of the offense with the same certainty as any other 
on pain of failure to convict.*' 

Price v. United Slates, 68 F. (2) 122. 

It is respectfully urged that the Court erred in 
not granting defendant's motion for a directed ver¬ 
dict because tin* proof of venue was at variance with 
the venue aliened in the information. It will be noted 
that five witnesses were called on behalf of the Gov¬ 
ernment (ree. pp. 5 to 7) and that when each of these 
Government witnesses were asked on cross examina¬ 
tion whether the aforementioned intersection was “in 
a certain public park of the I'nited Slates known as 
the Monument Grounds", each of the Government 
witnesses replied that he did not know. The following 
is a quotation from one of the lending Federal cases: 

“Under this Constitutional provision ((3th) the 
venue is as material as any other allegation in the 
indictment and the burden to prove it rests upon 
the G overnmont." 

Vernon v. I'nited States, 146 F. 121. 

The above case was cited with approval in the fol¬ 
lowing Federal cases: 

Moran v. United States, 264 F. 768. 

Brightman v. United States, 7 F. (2) 532. 

Blair v. United States, 22 F. (2) 130. 

Price v. United States, 68 F. (2) 133. 

Many of the State Courts have gone so far as to 
say that the giving of an address in a certain city as 
the place of the happening of an offense without 
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proof that the particular building wa> in the city and 
county aliened, would defeat the prosecution. 

People v. Riiur, 27.") 111. App. 214. 

Simpson v. City of Macon. s Go. App. 535, G9 
SE 1084. 

Oarst v. State, GS Ind. 37. 

Ryan v. State, 22 Texas Ap.p. G99, 3 S\V 547. 

While the Federal and State Courts have repeatedly 
passed on the question of the importance of the alie¬ 
nation and proof of venue by the prosecution in crim¬ 
inal cases, it would appear that this Honorable Court 
has passed on this question only once. 

*‘Xo principal is better settled or more univer¬ 
sally applied than that the courts of one country 
will not execute the penal laws of another, and 
it applied with unabated force to the several 
states of the union in their relations with each 
other and to the United States also." 

Brown v. United States, 35 App. I). C. 548. 

Assignments Xos. 4 and G. 

The Court erred in not granting defendant's mo¬ 
tion for a directed verdict at the close of defendant’s 
ease, because the only evidence introduced proved that 
the alleged offense was committed on properly under 
the jurisdiction of the Board of Commissioners of the 
District of Columbia rather than “in a certain public 
part: of the United States known as Monument 
Grounds.” (roc. p. 12.) 

The Court erred in ruling that the Board of Com¬ 
missioners of the District of Columbia exceeded its 
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(authority as to lln inti rs< cfion of Fifteenth. Street 
<it//} Const it at ion Arenne. X. II.. the admitted arena 
of the alleged offense, by taking jurisdiction of the 
regulation of traffic at said intersection as wore par¬ 
ticularly set out in the Motor Vehicle Reynlations for 
the District of Columbia. Article 1. Section 1. Sub¬ 
section (y). (roc. p. 12.) 


The Plaintiff in Krror introduced in the evidence, 
without objection, a cony of the Traffic and Motor 
Vehicle Peculations for the District of Columbia 


which were in effect on the date of the alleged viola¬ 
tion (rec. ]». 9). which regulations were duly promul¬ 
gated by the Board of Commissioners of the District 
of Columbia. The Assignment of Krrors 4 and (i (rec. 
]). 12) should bo considered together because the Com¬ 
missioners in tin* said traffic regulations expressly ob¬ 
tained jurisdiction of the aforementioned intersection. 
By refusing to permit the jury to decide the jurisdic¬ 
tional question, the Trial .Justice arbitrarily stated, in 
effect, that the Board of Commissioners of the Dis¬ 
trict of Columbia exceeded its authority in obtaining 
jurisdiction of the intersection, and, contrary to the 
only evidence bearin'*- on the jurisdictional question, 
the Court stated that said intersection was property 
belonjfinjr to the United States and not to the District 
of Columbia. 


Assignments Nos. 7 and 8. 

The Court erred in ruling that the information teas 
property brought by the Cnifed Slates rather than by 
the District of Columbia, (rec. p. 12.) 
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proof that the particular building was in the city and 
county alleged, would defeat the prosecution. 

People v. King, 275 Ill. App. 214. 

Simpson v. City of Macon, 8 Ge. App. 535, 69 
SE 1084. 

Garst v. State, 68 Ind. 37. 

Ryan v. State, 22 Texas App. 699, 3 SW 547. 

While the Federal and State Courts have repeatedly 
passed on the question of the importance of the alle¬ 
gation and proof of venue by the prosecution in crim¬ 
inal cases, it would appear that this Honorable Court 
has passed on this question only once. 

“No principal is better settled or more univer¬ 
sally applied than that the courts of one country 
will not execute the penal laws of another, and 
it applied with unabated force to the several 
states of the union in their relations with each 
other and to the United States also/' 

Brown v. United States, 35 App. D. C. 548. 


Assignments Nos. 4 and 6. 


The Court erred in not granting defendant's mo¬ 
tion for a directed verdict at the close of defendant's 
case , because the only evidence introduced proved that 
the alleged offense was committed on property under 
the jurisdiction of the Board of Commissioners of the 
District of Columbia rather than “in a certain public 
park of the United States known as Monument 
Grounds." (rec. p. 12.) 

The Court erred in ruling that the Board of Com¬ 
missioners of the District of Columbia ('receded its 
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author'dy as to the intersection of Fifteenth, Street 
and Constitution Avenue . N. IF., the admitted scene 
of the alleged offense, by talcing jurisdiction of the 
regulation of traffic at said intersection as more par¬ 
ticularly set out in the Motor Vehicle Regulations for 
the District of Columbia . Article 7. Section 1. Sub¬ 
section (y). (roe. p. 12.) 

The Plaintiff in Error introduced in the evidence, 
without objection, a copy of the Traffic and Motor 
Vehicle Regulations for the District of Columbia 
which were in effect on the date of the alleged viola¬ 
tion (rcc. p. 9), which regulations were duly promul¬ 
gated bv the Board of Commissioners of the District 
of Columbia. The Assignment of Errors 4 and 6 (rec. 
p. 12) should be considered together because the Com¬ 
missioners in the said traffic regulations expressly ob¬ 
tained jurisdiction of the aforementioned intersection. 
By refusing to permit the jury to decide the jurisdic¬ 
tional question, the Trial Justice arbitrarily stated, in 
effect, that the Board of Commissioners of the Dis¬ 
trict of Columbia exceeded its authority in obtaining 
jurisdiction of the intersection, and, contrary to the 
only evidence bearing on the jurisdictional question, 
the Court stated that said intersection was property 
belonging to the United States and not to the District 
of Columbia. 

Assignments Xos. 7 and 8. 

The Court erred in ruling that the information was 
properly brought by the United States rather than by 
the District of Columbia, (rec. p. 12.) 
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The Court erred in holding that the alleged offense 
ivas properly prosecuted by the United. States Attor¬ 
ney in and for the District of Columbia , rather than by 
the Corporation Counsel for the District of Columbia. 
(rec. p. 12.) 

The statute relied upon by the plaintiff in error is 
contained in Title 6, Chapter 9, Section 243 (i) which 
reads as follows: 

“All prosecutions for violations of Sections 241 
to 253 of this title, excepting Section 248 thereof, 
and this chapter, are regulations made and promul¬ 
gated under the authority of this chapter, shall be 
in the police court of the District of Columbia upon 
information filed by the Corporation Counsel, of 
the District of Columbia or any of his assistants.” 

In the recent case of District of Columbia v. Moyer, 
68 App. D. C. 98, 65 W. L. R. 1195, the prosecution was 
begun by the filing of an information in the name of 
the District of Columbia by the Corporation Counsel, 
charging the defendant with reckless driving. At the 
trial in the Police Court of the District of Columbia, 
holding a District of Columbia Branch thereof, the de¬ 
fendant moved to quash the information because, as he 
claimed, the prosecution should have been brought by 
the United States Attorney in the name of the United 
States. This Honorable Court, holding that the in¬ 
formation was properly filed in the name of the Dis¬ 
trict of Columbia, and properly prosecuted by the Cor¬ 
poration Counsel, used the following language: 

“We think it is too plain for argument that by 
the amendatory section Congress intended that all 
prosecutions for violations of the traffic act, except 
for the violation of the smoke screen provision con¬ 
tained in Section 11, should be at the instance 
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of the Corporation Counsel and in the name of the 
District of Columbia. Unless it means this, it 
means nothing.” 

District of Columbia v. Moyer, 68 App. D. C. 

98. 

In conclusion it is respectfully urged that, as dis¬ 
closed, by the Transcript of Record filed in this cause, 
that the offense charged was committed in that portion 
of the District of Columbia under the jurisdiction of 
the Commissioners; that the prosecution should have 
been brought by the Corporation Counsel in the name 
of the District of Columbia; that the Court should have 
directed a verdict for the defendant; that even conced¬ 
ing that there was a question of fact as to whether the 
offense was committed in that portion of the District 
of Columbia under the jurisdiction of the Commission¬ 
ers, nevertheless the Court should have submitted such 
issue to the jury; that the Court erred in refusing to 
take cognizance of the traffic regulations in full force 
and effect in the District of Columbia; that the Court 
erred in refusing to permit the representative of the 
Surveyor’s Office of the District of Columbia to testi¬ 
fy as to the official records of that Office and the Court 
erred finally in their decision to the effect that it was 
unnecessary to prove venue. By reason of said nu¬ 
merous errors, plaintiff in error asks that the judgment 
be reversed. 


Respectfully submitted, 

LOUIS LEBOWITZ, 

JAMES T. CROUCH, 

C. E. NICHOLS, JR., 

Attorneys for Plaintiff in Error. 
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Jack H. Persham, plaintiff in error 

v. 

United States 


BRIEF FOR DEFENDANT IN ERROR 


STATEMENT OF CASE 

Plaintiff in error, Jack H. Persham, was charged 
by information with a violation of the United 
States Park Regulations—Reckless Driving, in the 
Police Court of the District of Columbia, holding a 
United States Branch, the information charging 
that on the 29th day of May 1937, in the District of 
Columbia, “and in a certain public park of the 
United States known as the Monument Grounds, 
did then and there unlawfully operate a certain 
motor vehicle, to wit: an automobile, recklessly, 
that is to say at a greater rate of speed than was 

(i) 

12'. 17:5—39 
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reasonable and proper having due regard to the 
width of the said highway, the use thereof and the 
traffic thereon and in such a manner as to endanger 
life and property, against the form of the statute 
in such case made and provided and against the 
peace and government of the United States of 
America. ” 

On August 5,1937, the defendant entered a plea 
of not guilty to this charge and demanded a jury 
trial. On January 4,1938, the case was tried and 
a verdict of guilty returned by a jury on January 
6,1938; said information was prosecuted by an as¬ 
sistant to the United States Attorney in and for the 
District of Columbia and in the United States 
Branch of the said Police Court, sitting as a Jury 
Court. 

PRELIMINARY STATEMENT 

The defendant in error would like to point out to 
this Honorable Court, as it well knows, the peculiar 
situation that exists in the District of Columbia, 
unlike that of any other locality in this country, in 
that this jurisdiction is a Federal territory and also 
has a municipal government; that within the city 
there are streets and sections owned by and under 
the jurisdiction of the District of Columbia, and 
also parks and reservations owned by and under the 
jurisdiction of the Federal Government. Conse¬ 
quently, whenever an offense is committed within 
the parks of the United States or on other federal 
property, be it a felony, misdemeanor, or violation 




3 


of a United States park regulation, it is a federal 
offense and prosecuted by the United States Attor¬ 
ney for the District of Columbia. On the other 
hand, violations of municipal regulations and ordi¬ 
nances are prosecuted by the Corporation Counsel 
for the District of Columbia, but only where such 
violations occur on property of the District of 
Columbia Government, under supervision of the 
Board of Commissioners. Further, the Federal 
parks and territories are policed by United States 
Park Police and the streets and property of the 
District of Columbia are policed by officers of the 
Metropolitan Police Department. Because of the 
proximity of the Federal and District property, it 
naturally follows that there sometimes results some 
confusion in policing, maintenance, and regulation, 
but to no harmful end. 

The United States Supreme Court has com¬ 
mented on this situation in the case of Metropoli¬ 
tan R. R. Co. v. District of Columbia, 132 U. S. 1, 
as follows: 

It is undoubtedly true that the District of 
Columbia is a separate political community 
in a certain sense, and in that sense may be 
called a state; but the sovereign power of 
this qualified state is not lodged in the Cor¬ 
poration of the District of Columbia, but in 
the Government of the United States. Its 
supreme legislative body is Congress. The 
subordinate legislative powers of a munici¬ 
pal character which have been or may be 
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lodged in the city corporations, or in the 
District corporation do not make those 
bodies sovereign. Crimes committed in the 
District are not crimes against the District, 
but against the United States. 

The Act, approved July 1, 1898 (30 Stat. 570, 
571), provides as follows: 

Sec. 2. That the park system of the Dis¬ 
trict of Columbia is hereby placed under the 
exclusive charge and control of the Chief of 
Engineers of the United States Army, under 
such regulations as may be prescribed by the 
President of the United States, through the 
Secretary of War. 

Sec. 6 . That the said Chief of Engineers 
and the said Commissioners are hereby au¬ 
thorized to make all needful rules and regu¬ 
lations for the government and proper care 
of all the public grounds placed by this act 
under their respective charge and control; 
and to annex to such rules and regulations 
such reasonable penalties as will secure their 
enforcement. 

In accordance with the above authority, Article 12, 
Section 1 of the United States Park Regulations 
contains the following provision: 

The traffic and motor vehicle regulations 
for the District of Columbia, and the Act of 
Congress approved March 3, 1925 (43 Stat. 
1114), as amended (District of Columbia 
Traffic Act) shall constitute the traffic and 
motor vehicle regulations for the park 
system. 
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In this connection, attention is invited to Sec. 16 
(D) of the act approved March 3, 1935 (43 Stat. 
114) as amended July 3, 1926, entitled “An Act 
to provide for regulation of motor-vehicle traffic 
in the District of Columbia and for other pur¬ 
poses,” which reads as follows: 

Nothing contained in this act shall be con¬ 
strued to interfere with the exclusive charge 
and control heretofore committed to the Di¬ 
rector of Public Buildings and Public Parks 
of the National Capital over the park system 
of the District, and he is hereby authorized 
and empowered to make and enforce all reg¬ 
ulations for the control of vehicles and traffic, 
and limiting the speed thereof on roads, 
highways, and bridges within the public 
grounds of the District, under his control, 
subject to the penalties prescribed in this act. 

ARGUMENT 

Assignment No. 1 

The plaintiff in error contends that the court 
erred in refusing to permit the jury to pass upon 
the question as to whether the alleged offense oc¬ 
curred in that portion of the District of Columbia 
under the jurisdiction of the Board of Commission¬ 
ers for the District of Columbia or on territory be¬ 
longing to the United States Government. 

It is respectfully submitted that the cases cited 
by the plaintiff in error in support of this conten¬ 
tion are not pertinent in that in those cases there 
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was a clear dispute as to the place where the crime 
was committed. In the instant case, an examina¬ 
tion of the record will disclose that there was no 
dispute whatsoever as to where the alleged offense 
occurred; every witness who appeared on behalf of 
the Government testified that the offense was com¬ 
mitted at the intersection of 15th Street and Consti¬ 
tution Avenue, Northwest, in the District of Colum¬ 
bia. The trial judge had already passed upon the 
question as to jurisdiction and consequently, there 
was no issue relative thereto for the jury to decide. 

Assignment No. 2 

The plaintiff in error next contends that the court 
erred in not granting the defendant’s motion for a 
directed verdict at the close of the opening address 
to the jury by the Assistant United States 
Attorney. 

The Assistant United States Attorney at that 
time stated that the defendant was charged with op¬ 
erating a motor-vehicle recklessly “in a certain 
public park of the United States known as the Mon¬ 
ument Grounds.” He also stated that the Govem- 
. ment would introduce evidence tending to show that 
said violation occurred at the intersection of 15th 
Street and Constitution Avenue, Northwest, in the 
District of Columbia (Rec. P. 5). It is difficult 
to conceive how the plaintiff in error was preju¬ 
diced at that time by the failure of the Assistant 
United States Attorney to state that the Govern- 
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ment intended to show that the said intersection 
was 4 ‘in a certain public park of the United States 
known as the Monument Grounds,” in view of the 
fact, as hereinafter will be shown, that said inter¬ 
section is Federal property regardless of the name 
by which it is known. 

Assignments Nos. 3 and 5 

The plaintiff in error contends that the court 
erred in not granting defendant’s motion for a di¬ 
rected verdict because no evidence was introduced 
by the Goverment to show that the alleged offense 
was committed “in a certain public park of the 
United States known as the Monument Grounds”; 
and for the further reason that the proof of venue 
was at variance with the venue alleged in the infor¬ 
mation. 

It is respectfully submitted that there was no 
duty on the part of the defendant in error to intro¬ 
duce such evidence as the trial judge had thereto¬ 
fore held that the intersection in question was with¬ 
in the Monument Grounds and took judicial notice 
of that fact. As to the court taking judicial notice 
of the location of the intersection within the Monu¬ 
ment Grounds, the great weight of authority is that 
a court may take judicial notice of the boundaries 
of states, counties, townships, streets, etc., and the 
following Federal cases so hold: 

Hoyt v. Russell, 6 Sup. Court 881. 

Young v. California Board of Pharmacy, 
273 Fed. 30. 
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Gruetter v. Cumberland T. & T. Co., 181 
Fed. 248. 

Thorson v. Peterson, 9 Fed. 517. 

Attention is invited to the fact, as this Honorable 
Court well knows, that the intersection of 15th 
Street and Constitution Avenue, Northwest, is 
bounded on the Northwest, Southwest, and South¬ 
east by the Monument Grounds, and on the North¬ 
east by the United States Department of Com¬ 
merce. In this connection, attention is directed to 
an extract from sundry civil appropriation acts for 
the fiscal year ending June 30, 1910, approved 
March 4,1908 (35 Stat. 994), which provides: 

That the application of the rules and regu¬ 
lations heretofore prescribed or that may 
hereafter be prescribed by the Chief of En¬ 
gineers, United States Army, under the au¬ 
thority granted by Section 6 of an Act of 
Congress approved July 1,1898, for the gov¬ 
ernment and proper care of all public 
grounds placed by that act under the charge 
and control of the said Chief of Engineers, 
is hereby extended to cover the sidewalks 
around the public grounds and the carriage¬ 
ways of such streets as lie between and sepa¬ 
rate the said public grounds. [Italics sup¬ 
plied.] 

In further support of the contention of the de¬ 
fendant in error that the intersection in question is 
the property of the United States Government, the 
Court’s attention is invited to the following pro- 
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visions of the Act of Congress approved February 
24,1925 (49 Stat. 375) : 

Sec. 4. That the said Arlington Memorial 
Bridge Commission is hereby authorized to 
occupy such Government owned lands as 
may be necessary for the bridge project 
authorized herein, and on completion of the 
project to transfer to the park system under 
the Chief of Engineers, United States Army, 
all or such portions of such lands as the said 
Commission may in its discretion decide to 
be necessary. 

Sec. 5. That the said Arlington Memorial 
Bridge Commission is hereby authorized to 
procure by purchase in the open market or 
otherwise, as may be most advisable, or by 
condemnation, such privately owned lands as 
may be necessary for approaches on the Vir¬ 
ginia shore and to allow B Street, North¬ 
west, Washington, District of Columbia, to 
be opened up from the Capitol to the Poto¬ 
mac River, in accordance with the provi¬ 
sions of the Act of Congress, approved Au¬ 
gust 30, 1890, providing for a site for the 
enlargement of the Government Printing 
Office. 

It is felt that this Honorable Court will take ju¬ 
dicial notice of the fact that “B” Street, referred 
to in Section 5 above, was reconstructed and named 
“Constitution Avenue,” in compliance with the 
foregoing Act of Congress. 

With respect to the alleged variance of the proof 
of venue with the venue alleged in the information, 
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it is respectfully submitted that the “Monument 
Grounds” is merely a term or name applied to a 
certain particular section of the park system and 
it is felt that so long as the exact place of the of¬ 
fense was proven no prejudice to the plaintiff in 
error resulted. 

On this point this Honorable Court held in the 
case of Kemp v. U. S., 41 App. D. C. 539, as follows: 

The question of variance is one of law for 
the court, and, unless it appears that it is 
prejudicial to the rights of the accused, it 
will not be deemed material. The old tech¬ 
nical rules of pleading in criminal cases, in¬ 
herited from early English civilization, have 
been greatly relaxed, and have been sup¬ 
planted by the more reasonable rule “that 
only material and substantial variances be¬ 
tween the pleadings and the proofs will be 
regarded.” Williams v. U. S., 3 App. D. C. 
335. 

As to proof of venue, attention is invited to the 
case of U. S. v. Clein, 189 Fed. 201, in which the 
court held as follows: 

Venue need not be proved by direct and 
positive evidence. It is sufficient if it may 
be reasonably inferred from the facts and 
circumstances which are proven and are in¬ 
volved in the criminal transaction. It is 
enough if it may be inferred from the cir¬ 
cumstances by the jury that the crime was 
committed in the county alleged in the 
indictment. 




11 


The venue need not be proved beyond a 
reasonable doubt. If the only rational con¬ 
clusion from the facts and evidence is that 
the crime was committed in the county al¬ 
leged, the proof is sufficient. 

In the case of McCune v. State, 42 Florida, 192, 
the court stated: 

The testimony shows that the offense was 
committed in Port Tampa City, and various 
localities and landmarks in Port Tampa 
City are referred to as being near the place 
where the offense was committed. Where 
the evidence does not expressly locate the 
crime as having been committed in the 
county charged in the indictment, but there 
are in evidence references to various locali¬ 
ties and landmarks at or near the scene of 
the crime known by or probably familiar to 
the jury, and from which they may have 
reasonably concluded that the offense was 
committed in the county alleged, it is suf¬ 
ficient proof of venue. Under this rule, 
while there was no positive evidence that 
the offense was committed in Hillsborough 
County, or that Port Tampa City is in that 
County, we think the proof of venue was 
sufficient. [Italics supplied.] 

Assignments Nos. 4 and 6 

The plaintiff in error assigns as error the failure 
of the trial judge to grant his motion for a directed 
verdict at the close of the case, because he had 
proved that the alleged offense was committed on 
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property under the jurisdiction of the Board of 
Commissioners of the District of Columbia rather 
than on the property of the United States. 

It is difficult to conceive how he arrives at this 
conclusion. One witness produced by him to sup¬ 
port this contention was not allowed to testify as 
he was not qualified (Rec. P. 8). Another witness 
testified that he was employed by the District of 
Columbia Government and that this intersection 
was under the jurisdiction of the District of Colum¬ 
bia as to road maintenance (Rec. P. 8). It is sub¬ 
mitted that the mere fact that the District of 
Columbia repairs and maintains the roadway in 
question does not prove or imply that it is owned 
by the District of Columbia Government. Further, 
the plaintiff in error introduced in evidence a copy 
of the traffic and motor vehicle regulations for the 
District of Columbia, which regulations included 
the intersection in question within a so-called con¬ 
gested district (Rec. P. 9). It is submitted that 
merely because the intersection in question was so 
included and appears in the traffic and motor 
vehicle regulations for the District of Columbia, 
that it does not follow either in law or in fact that 
title to the property is in the Government of the 
District of Columbia. 

In these two assignments of error, and as a 
matter of fact, in this entire appeal, the main con¬ 
tention appears to be the lack of jurisdiction of 
the court below to try the case.' The record will 
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disclose that the defendant upon his arraignment 
pleaded not guilty and at a later time went to trial, 
but at no time pleaded to the jurisdiction. It is 
submitted that he had waived the question of juris¬ 
diction and it was too late after the plea to chal¬ 
lenge such jurisdiction. 

This Court has so held in the case of Hagncr 
et al. v. U. S., 60 App. D. C. 335, in which the de¬ 
fendants were arraigned and pleaded not guilty and 
went to trial and were convicted. The question was 
whether their failure seasonably to object to the 
jurisdiction of the trial court was a waiver of the 
rights secured them by Article III, Section 2, of the 
Constitution, to have a trial in the state and district 
in which the offense is alleged to have occurred. In 
that case, this Court stated as follows: 

If, as is thus decided, a person charged 
with a crime may forego a jury trial by 
agreeing to waive a jury, it would, we think, 
be difficult to sustain the view that he may 
not also in the same manner waive the pro¬ 
vision in the same Article with relation to 
the place of trial. Logically, it seems to us 
to follow that both are in the same category. 
Whatever sanctity growing out of estab¬ 
lished custom obtains with relation to the 
trial of a defendant in the vicinage of the 
crime obtains with equal force with relation 
to the right to trial by jury * * *. 

In the case now under consideration, as we 
have already seen, the defendants (appel¬ 
lants) appeared, and upon their arraign- 
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ment pleaded not guilty. They were repre¬ 
sented by counsel. They might have pleaded 
to the jurisdiction. They did not. They 
elected to go to trial, on an indictment duly 
charging a violation of a law of the United 
States, in a court having general jurisdiction 
of the class of offenses charged. This, we 
think, was as complete an agreement to 
waive their constitutional privilege to refuse 
to be tried in the District of Columbia as 
though it were in express words. This is 
the effect of the decisions of the state courts 
mentioned in this opinion, and it is the uni¬ 
versal rule in proceedings in civil cases in 
the federal courts, for in the latter it has 
been held that even the filing of a demurrer 
waives all defenses in the service and of 
special privileges of the defendant in respect 
to the particular court in which the action is 
brought. 

Assignments Nos. 7 and 8 

The plaintiff in error finally contends that the 
court erred in ruling that the information was 
properly brought by the United States rather than 
by the District of Columbia; and also in hold¬ 
ing that the alleged offense was properly prose¬ 
cuted by the United States Attorney in and for the 
District of Columbia, rather than by the Corpora¬ 
tion Counsel for the District of Columbia. 

In considering these contentions, it is felt that 
the Hagner case, supra, answers them completely. 

Plaintiff in error cites the case of District of Co- 
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lumbia v. Moyer, 68 App. D. C. 98, as being perti¬ 
nent to this cause. This Court held therein that 
violations of traffic regulations should be prose¬ 
cuted by the Corporation Counsel for the District 
of Columbia and not by the United States. But in 
the Moyer case, the offense occurred within and on 
the property of the District of Columbia Govern¬ 
ment; in the instant case the offense occurred on 
property of the United States Government. It is 
impossible to infer as the plaintiff in error would 
apparently have this Court do, that the Corpora¬ 
tion Counsel should prosecute violations of traffic 
regulations regardless of where they occur. He 
was not charged with a violation of the traffic act 
of the District of Columbia, but with a violation of 
the traffic regulations as contained in the United 
States Park Regulations prosecuted by the United 
States Attorney. 

Relative to the information being brought by the 
United States rather than by the District of Colum¬ 
bia, attention is invited to the case of Nelson v. 
U. S., 60 App. D. C. 323, in which case the defend¬ 
ant had been convicted in the Juvenile Court of the 
District of Columbia of being the father of a 
bastard child. The information was in the name 
of the United States and was so prosecuted by an 
Assistant Corporation Counsel for the District of 
Columbia. On this point, the court stated as 
follows: 

The other two assignments of error are 
different statements of the contention that 
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the information was improperly brought in 
the name of the United States, but even if 
this were so, no attempt is made to show how 
the defendant was prejudiced thereby. 

This court has held that, if the indictment 
charges an offense against the defendant, 
defects or imperfections in matter of form 
will not avail him on motion in arrest or on 
appeal, unless it appears that he was 
prejudiced thereby. 

And, in a ease where it was claimed that a 
prosecution in the name of the United States 
_ should have been in the name of the District 
; of Columbia, we have decided that the point 
was purely technical in character and in- 
• }' volved no substantial right. U. S. v. Celia, 
.”37 App. D. C. 433. 

CONCLUSION 

In conclusion, the Government respectfully con¬ 
tends that no error was Committed by the court be¬ 
low, and prays this Honorable Court to affirm the 
action of the Police Court of the District of Colum¬ 
bia in this case. 

Respectively submitted. 

David A. Pine, 

United States Attorney. 

Albert Goldstein, 
Assistant United States Attorney. 
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